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IN THE UTAH COURT OF APPEALS 
DE ETTE GERBICH, ; 
Applicant and Petitioner, ] 
vs. ) 
INDUSTRIAL COMMISSION OF UTAH,] 
(HOLY CROSS JORDAN VALLEY ; 
HOSPITAL) CONTINENTAL RISK ; 
MANAGEMENT, and EMPLOYERS ; 
REINSURANCE FUND, ; 
Defendants and Respondents. ) 
) Case No. 950816 
) Priority No. 7 
I Industrial Commission 
> Case Nos. 911172-92-1176 
BRIEF OF RESPONDENTS HOLY CROSS JORDAN VALLEY HOSPITAL 
AND CONTINENTAL RISK MANAGEMENT 
PETITION FOR REVIEW FROM THE INDUSTRIAL COMMISSION OF UTAH 
All statutory citations are to Utah Code Annotated 1953, as amended. 
JURISDICTION 
Sections 78-2a-3(2)(a) and 35-1-86 grant the court jurisdiction of this appeal. 
ISSUES PRESENTED AND APPLICABLE STANDARD OF REVIEW 
The Appellees accept the Appellant's statement of the issues which she claims 
mandate a reversal of the Industrial Commission's order denying her claim. The 
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Appellees disagree with the standard of review. The Commission's finding that Ms. 
Gerbich did not suffer a compensable industrial accident is a factual determination and 
must be affirmed if it is supported by substantial evidence in light of the record as a 
whole. Section 63-46b-16(4)(g) and Grace Drilling vs. Board of Review, 776 P.2d 63 
(Utah Ct. App. 1989). 
DETERMINATIVE STATUTE 
35-1-45. "Each employee mentioned in Section 35-1-43 who is injured 
and the dependents of each such employee who is killed, by accident 
arising out of and in the course of his employment, wherever such 
injury occurred, if the accident was not purposely self-inflicted, shall be 
paid compensation for loss sustained on account of the injury or death, 
and such amount for medical, nurse, and hospital services and 
medicines, and, in case of death, such amount of funeral expenses, as 
provided in this chapter. The responsibility for compensation and 
payment of medical, nursing, and hospital services and medicines, and 
funeral expenses provided under this chapter shall be on the employer 
and its insurance carrier and not on the employee." 
STATEMENT OF THE CASE 
The Appellant claims that she is permanently and totally disabled as the result 
of an industrial accident which occurred on April 17, 1991. An administrative law 
judge ruled that the Appellant failed to prove that she had suffered an accident and 
that she failed to prove that she was permanently, totally disabled. The Appellant 
moved for review of the ALJ's Findings of Fact, Conclusions of Law and Order. 
The Industrial Commission of Utah denied the Appellant's motion for review. In 
doing so the Commission adopted the ALJ's Findings of Fact, concluding that the 
Appellant failed to prove that she had suffered the accidents which she claimed as the 
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basis for her applications for workers compensation and benefits. 
STATEMENT OF FACTS 
THE ALLEGED ACCIDENTS 
1. The Appellant, De Ette Gerbich, filed five Applications for Hearing with 
the Industrial Commission, alleging that she had suffered five industrial accidents 
while employed by Holy Cross Jordan Valley Hospital. (Record on Appeal, hereafter 
MRtt, 1-70.) 
2. The first Application alleged that Ms. Gerbich injured her back on April 
10, 1989 while lifting a patient. (R. 3) 
3. The second Application alleged that Ms. Gerbich injured her left knee, 
right ankle and right shoulder on January 10, 1990, when she slipped on some water. 
(R. 23) 
4. The third Application alleged that Ms. Gerbich injured her left knee, right 
shoulder and back on October 19, 1990, when she slipped on some steps to a trailer. 
(R. 34) 
5. The fourth Application alleged that Ms. Gerbich injured her right knee on 
April 17, 1991, when a film bin tipped. (R. 48) 
6. The fifth Application alleged that Ms. Gerbich injured her right arm and 
right shoulder on August 25, 1991, when a patient jerked her arm. (R. 57) 
THE APPELLANT'S TESTIMONY vs. THE OTHER EVIDENCE 
7. Although Ms. Gerbich testified that the incidents injured or re-injured a 
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number of different body parts, it was the injury to her right knee and subsequent 
surgery which caused her permanent and total disability. (R. 54-55) 
8. On direct examination, Ms Gerbich clearly and unequivocally testified that 
was the first injury she ever sustained to her right knee. (R. 25) 
9. In fact, health care providers had given Ms. Gerbich medical treatment on 
her right knee since the 1970's. 
a. In 1975, one of Gerbich's physician's noted, "having a lot of 
trouble with her knees and she has severe arthritis." (R. 991) 
b. 12/5/75, "having trouble with right knee now...internal 
derangement of the right knee." (R. 992) 
c. 12/11/75, "Arthritic changes are noted far more that I would 
anticipate for the stated age...Right knee arthrogram reveals evidence 
of early degenerative change involving the medial joint space and 
medial meniscus. No evidence of a medial meniscus tear." (R. 641) 
d. 1/23/76, "Do not recommend anything further for her knees, but 
she will eventually come to a total knee replacement." (R.992) 
e. 1/9/86, Ms. Gerbich fell off the end of a friend's truck, and went to 
the emergency room complaining of right knee pain and popping when 
bending. Marked degenerative changes to right knee noted. (R.622-3, 
1008) 
f. 2/7/86, dislocated her right patella. (R. 1017) 
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g. 1/9/87, Mfollow-up of right knee problems. Patient's knee is no 
better. She contacted me by phone in the last couple of weeks, stating 
that her right knee was considerable worsened would like to have it 
arthroscoped. She gives a history of twisting on the knee and having 
had the onset of some medial knee pain in excess of what she 
previously had/ (R.1011) 
h. 2/6/87, Ms. Gerbich was admitted to Angelo Community Hospital 
for arthroscopy with chondroplasty, medial femoral condyle, for 
internal derangement, right knee, secondary to degenerative arthritis, 
right knee." (R. 504-506) 
i. 4/3/87 (a little over a year before she was hired by Holy Cross 
Jordan Valley Hospital) , Gerbich's doctor noted, "She has 
considerably less pain and discomfort with popping, however, she still 
has some swelling and classic degenerative symptoms such as pain, 
swelling and tenderness in the knee with activity. Patient's primary 
problem was pseudo locking secondary to degenerative arthritis and 
long-term, with the patient's rather significant obesity, this will be a 
variable problem with her." (R. 1011). 
j . 8/27/87 (less than a year before Jordan Valley hired Gerbich), 
"chief complaint bilateral knee pain, feels like has a lump on side, 
chronic knee pain. Complains of locking. Diagnosis, degenerative 
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joint disease/ (R. 513) 
k. 12/11/87 "Bilateral knee pain, started yesterday...severe bilateral 
DJD (degenerative joint disease)." R. 514) 
I. Gerbich did not tell Dr. Merendino, her treating physician, about 
her earlier right knee problems. (R. 425) 
m. At the trial, Ms. Gerbich testified that she had not slipped and 
twisted her knee, or banged her right knee or anything like that 
between April 17, 1991 and her knee surgery in March, 1992. (R. 
387). In fact, she told Dr. Merendino on February 11, 1992 that she 
re-injured her knee when she fell on the ice several weeks before. (R. 
943) Gerbich quickly moved to cover that hole in her testimony and 
said the fall really occurred in the parking lot of the hospital sometime 
in October, 1991, breaking her ribs (R. 407-408) Ms. Gerbich told 
one of her co-workers, Vickie Wells, that she hurt her ribs in October, 
1991, when she fell getting into her truck at home. (R. 479) 
10. With regard to her back, Ms. Gerbich testified that prior to going to work 
at Holy Cross Jordan Valley Hospital, she had one or two incidents of muscle 
stiffness or tiredness. She also denied any problems with radiating pain. (R. 378) 
The appellant testified under oath that she had no medical care for her back in the 
year before April 10, 1989. (R. 381) 
II. In fact, Ms. Gerbich again had a history of significant back problems. 
a. 9/23/85, complains of Mmid to lower back pain radiating to left leg, 
treated for back strain. Bout of prescriptions for Vicodin Robaxin." 
(R. 618) 
b. 9/29/85, "Seen here 9-23 for LBP [low back pain}. Here for 
recheck. Not any better." (R. 619) 
c. 10/13/85, complains of "LBP, sometimes can't move legs, started 
this a.m., progressively worse." (emphasis added). R. 620) 
d. 2/25/86, complains of "pain, lower back radiating to low back -
States has a pinched nerve. States has had same problem off +on since 
August 1985. States suffered back injury while picking up heavy 
object." (R. 624). 
e. 3/14/86 "FU of elbow and knee injuries. Pt also had a back injury. 
Pt said the back was bothering her significantly recently at a time when 
she could not see me and went to see Dr. Ryan who treated this and 
has been somewhat better." (R. 1009). 
f. 10/17/86, "Pt is about the same as on her last visit. Is complaining 
of fair amount of neck and shoulder pain and on this visit also contin-
uing to complain of her back which apparently was also injured at the 
time of her fall and has been noted on previous visits." (R. 1010) 
g. Ms. Gerbich did not disclose that she had been treated by Robert C. 
Davis, M.D., for her back problems. (R. 416). 
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h. Between June 2, 1988 and April 10, 1989, when Ms. Gerbich 
testified that she had her first back injury, Dr. Davis treated her for 
back problems, 116 times! (R. 692-223). Ms. Gerbich continued to 
treat with Dr. Davis. Conspicuously missing is any mention of an acci-
dent at Holy Cross Jordan Valley Hospital on April 10, 1989, the day 
that Gerbich alleged she had the accident at Holy Cross. Interestingly, 
Dr. Davis' records of June 2, 1988 do mention an industrial back 
injury while lifting a patient at another hospital. (R. 693.) 
12. Recall that Ms. Gerbich claimed she injured her right shoulder in her 
second, third and fifth accidents at Holy Cross. She also testified that although she 
had rotator cuff surgery in 1970 or 1971, followed by a few months' treatment, she 
had no further shoulder problems until she injured it at Holy Cross on January 10, 
1990. (R. 382) Again, the medical records showed a history of right shoulder 
problems. 
a. On November 25, 1974, Ms. Gerbich injured her right shoulder. 
She was diagnosed as having calcification of the right rotator cuff. (R. 
990). 
b. On January 27, 1975, Ms. Gerbich had surgery to repair a torn right 
rotator cuff. (R. 627). 
c. On February 25, 1976, the Appellant had a second surgery on her 
right shoulder. (R. 642-643) 
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d. February 24, 1977, "Her right shoulder is not any better. She has 
pain anteriorly. Impression, bursitis, tendinitis. Injected right shoulder 
with cortisone." (r. 995) 
e. January 4, 1978, "Main problem now is her right shoulder. She is 
having recurrent pain anteriorly. Primarily limited abduction to only 
90 degrees. Has difficulty reaching for objects/ (R 997) 
f. 5/14/79, "Pain in her right shoulder mostly over the biceps tendon/ 
(R. 500) 
f. 10-17-86, "Pt. is about the same as on her last visit. Is complaining 
about a fair amount of neck and shoulder pain and on this visit also 
continuing to complain of her back which apparently was also injured at 
the time of her fall and has been noted on previous visits. A lot of 
this seems to be weather related. Her major complaints at this time are 
with her right knee, her right shoulder, her neck and her right arm. 
She states she is having increasing pain in the anterior and anterolateral 
right shoulder with radiation down the distal portion of the trapezius" 
(R. 1010) 
13. As noted above, Ms. Gerbich claimed that she injured her left knee on 
January 10, 1990. She testified that she had three prior surgeries on her left knee, 
the last of which occurred in the 1970-1973 time frame. After that, Ms. Gerbich 
testified that she did not miss any time off work after the last surgery and only may 
have seen a doctor one or twice. (R. 50-51) 
14. The medical records told a different story. 
a. 11/25/74, Ms. Gerbich fell, injuring her left knee. (R. 990) 
b. 1/25/75, x-rays showed arthritic changes in the knees, more mark-
edly on the left. (R. 635) 
c. 3-25-75, Ms. Gerbich's knee have out at home causing her to fall, 
(r. 991) 
d. 7-11-75, "Having a lost of trouble with her knees and she has 
severe arthritis. She is advised of the various treatment modalities 
including the possibility of a knee replacement at a very early age." 
(emphasis added) (R. 991) 
e. 8-21-75, "Still having trouble with her knee on the left." (R. 991) 
f. 6-16-75, "Her main problem is her left knee which, in my opinion, 
has probably been the basic source of all of her difficulties." (R. 993) 
g. 10-28-76, admitted for diagnostic arthroscopy primarily for 
complaints related to left knee. (R. 994) 
h. 3-15-78, left knee still bothering her. (R. 998) 
i. 6-14-78, "I believe eventually she is going to need a knee 
replacement." (R. 998) 
j . 11-2-78, "Pain in the medial aspect of the left knee, mainly at the 
joint line but secondarily in the medial aspect of the patella. I think 
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she has severe arthritis medially/ (R. 999) 
k. 3-13-79, "Worried about her knee. Her knee is swollen. She does 
need a total knee." 
1. 6-12-79. "Do think this patient is a candidate for total knee 
prosthesis if she understands and fully realizes all the possible 
complications and eventualities. She does seem to understand these 
since they have been explained to her by Dr. Burdine and myself. I 
did mention to her that a primary knee fusion might be a reasonable 
procedure because of her weight. She did not wish to consider this, 
however." (R. 1000-1001) 
m. 7-14-81, "Twisted knee when it went out from under her." (R. 
1001) 
n. 3-9-94, Slipped putting gas into car...valgus stress injury to left 
knee. (R. 1003) 
o. 6/20/87, treated at Angelo Community Hospital for left knee pain. 
(R. 512) 
p. 8/9/87, complained of pain in both knees. (R. 625) 
q. 12-5-88, follow up of arthritis. Range of motion and stability of 
knees were unchanged. Ms. Gerbich asked about total joint 
replacements. (R. 1012) 
r. 11-23-88, "Pt's had progressive increase in L knee pain. She's 
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been unable to function in a normal fashion because of the knee pain. 
She's having intermittent locking and popping in the knee. She's not 
having any frank giving away episodes, but it is becoming a significant 
functional limitation for her." (R. 1012) 
15. The Appellant is not intellectually stunted. In some areas, Gerbich's 
memory is nothing short of remarkable. She recalled making a chocolate cake after 
surgery to her left knee in 1960 or 1961. (R. 383) 
16. Ms. Gerbich has a degree in business management, an associate's in 
nuclear medicine and almost enough credits for a bachelor's in radiologic sciences. (R 
373) She has managed a business (R. 375) 
17. Ms. Gerbich's worker's compensation claim is not the only action she has 
pursued against Holy Cross Jordan Valley Hospital. She has also filed a complaint in 
the United States District Court for the District of Utah, De Ette Gerbich vs. Eugene 
Volz and Holy Cross Jordan Valley Hospital, Case No. 93-C-561B. On September 
30, 1994, she filed an affidavit in that matter. (R. 252-4) Among other things, the 
affidavit states: 
"If the my old position were offered to me by Holy Cross Jordan 
Valley Hospital, I would be able to fulfill that position except I would 
not be able to lift patients onto the gurney or the machines. I would 
have to have help in that area. This is not abnormal, since during the 
days there is always a nurse or orderly to help. The only time this 
might be a problem is when I might be on Call. Special arrangements 
would need to be made to help me lift the patients at night." (R. 253) 
18. On June 1, 1993, after the knee surgery which Gerbich claims left her 
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totally disabled, she applied for a business license to operate a medical clinic in the 
City of West Jordan. (R. 448, 1026). At the trial Gerbich denied that she was going 
to run the business. (R. 449). 
19. When West Jordan refused to grant the license, Ms. Gerbich sued the 
City in State District Court for its refusal to grant the license and signed a verified 
Complaint in that matter. (R. 1031- 1035) One of the allegations of the Complaint is 
that the Appellant applied for a business license in order to operate the business of 
Family Medical Center. (R. 1032) 
20. Ms. Gerbich filed for Social Security Disability Benefits on June 27, 199L 
(R. 1024). 
21. The Social Security Administration notified Ms. Gerbich that she was 
entitled to disability benefits in January, 1992, while she was still working at Holy 
Cross Jordan Valley Hospital. (R. 374) 
22. Ms. Gerbich went to work for Holy Cross Jordan Valley Hospital on May 
23, 1988. (R. 1025) 
23. The Appellant stopped working for the Hospital on March 6, 1992. (R. 
362) 
SUMMARY OF ARGUMENT 
The Court should affirm the decision of the Industrial Commission because 
Ms. Gerbich has failed to marshall the evidence and because substantial evidence 
supported the Commission's decision that she did not suffer the accidents she claims 
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to have suffered. 
ARGUMENT 
POINT I 
THE COMMISSION'S FINDING THAT THE APPELLANT DID 
NOT SUFFER AN INDUSTRIAL ACCIDENT MUST BE AF-
FIRMED BECAUSE SHE DID NOT MARSHALL THE EVIDENCE. 
Ms. Gerbich's brief attacks the finding of the Industrial Commission that she 
failed to prove she suffered the accidents which were detailed in her Applications for 
Hearing. 
Because Gerbich assails the Commission's factual findings she must show that 
they are "not supported by substantial evidence when viewed in light of the whole 
record before the court/ Utah Code Ann. §63-46b-16(4)(g) (1990). Grace Drilling 
Co. v. Board of Review, 776 P.2d 63, 67-68 (Utah App. 1989). To meet that burden, 
Ms. Gerbich must "marshall all of the evidence supporting the findings and show that 
despite the supporting facts, and in light of the conflicting or contradictory evidence, 
the findings are not supported by substantial evidence." Id. at 68 
The Appellant's brief itemizes only the evidence which supports her claim. 
She ignores the mass of proof which supported the ALJ's findings. Ms. Gerbich has 
failed to meet her burden of marshalling the evidence. This court should "decline to 
disturb the findings made by the ALJ and ratified by the Industrial Commission." 
Intermountain Health Care vs. Industrial Commission, 839 P.2d 841, 844 (Utah App. 
1992) 
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POINT II 
SUBSTANTIAL EVIDENCE SUPPORTS THE COMMISSION'S 
CONCLUSION THAT THE APPELLANT DID NOT SUFFER THE 
ALLEGED ACCIDENTS. 
The burden was on Ms. Gerbich to prove by a preponderance of the evidence 
that she suffered an industrial accident, that she is permanently totally disabled, and 
that the accident is the medical cause of that disability. Allen vs. Industrial Commis-
sion, 729 P.2d 15 (Utah 1986) and Large vs. Industrial Commission, 758 P.2d 954 
(Utah App. 1988 ). She utterly failed to carry that burden. 
At heart, this is a case of an absolute lack of credibility. Gerbich did not tell 
the truth at the hearing and she did not tell her doctors the truth about her past 
medical history and injuries. Her testimony was and is unbelievable. 
The Statement of Facts shows the stark contradiction between the Appellant's 
sworn testimony that the alleged accidents are the well spring of her physical ills and 
the truth as shown by her medical records. The keystone of Ms. Gerbich's claim for 
permanent total disability compensation is her claimed right knee injury. Recall that 
she testified that injury was the cause of her total disability and the accident which 
caused it was the first time she had ever injured her right knee. In fact, as early as 
1976 one of Gerbich's doctors stated that she would eventually need a total knee 
replacement. On February 6, 1987, the Appellant's doctors performed athroscopic 
surgery on her right knee. On December 11, 1987, after many episodes of treatment 
for right knee pain, including an injury in 1986 when she fell out of a truck, Gerbich 
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was treated for bilateral knee pain with complaints of locking. The diagnosis at that 
time was degenerative joint disease. The importance of the date was that it occurred 
less than a year before Gerbich went to work for Holy Cross Jordan Valley Hospital. 
Ms. Gerbich denied any accidents affecting her right knee after the alleged 
incident of April 17, 1991. On cross examination, Ms. Gerbich was asked about the 
records of her treating orthopedic surgeon, John Merendino, M.D. which showed that 
on February 11, 1992, she told Dr. Merendino that she re-injured her knee when she 
fell on the ice several weeks before. Ms. Gerbich quickly moved to cover that 
incongruity be claiming that she had yet another accident at the hospital in October, 
1991, when she slipped on ice in the parking lot. Note the obvious discrepancy in 
dates. Additionally, Ms. Gerbich told one of her co-workers, Vickie Wells, that she 
fell getting into her truck at home. 
An objective appraisal of the alleged incidents shows the unreliability of 
Gerbich's testimony regarding the alleged injury to her right knee. The Appellant 
said that the injury of April 17, 1991 occurred when a film bin weighing 200-300 
pounds tipped over. Try to move anything weighing that much. The more likely 
injury is a hernia. It does not stand to reason that it would just "tip over". 
In addition to the misrepresentations regarding the injury to her right knee, 
Ms. Gerbich also attempted to deceive the ALJ regarding her other injuries. The 
Appellant testified that she had only had one or two incidents of muscle tiredness 
before the alleged Holy Cross back injury on April 10, 1989. She also told the ALJ 
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that she had no medical care for her back in the year before the purported accident. 
In fact, Robert Davis, M.D., treated Ms. Gerbich 116 times for back problems 
between June 2, 1988 and April 10, 1988, the day of the alleged accident. Davis 
continued to treat the Applicant. His notes contain no mention of any back injury at 
work on April 10, 1989. 
Ms. Gerbich testified that three of the alleged accidents at Holy Cross Jordan 
Valley Hospital injured her right shoulder. She swore that although she had rotator 
cuff surgery in 1970 or 1971, after a few months treatment she had no further 
problems until the Holy Cross accidents. In fact, she was treated for shoulder pain at 
least until October 17, 1986. 
The Appellant attempted to mislead the ALJ about her left knee problems. She 
told him that she had three surgeries, the last of which occurred in the 1970 to 1973 
time frame. She said that after that she did not miss any time off work and may have 
seen a doctor once or twice. In fact, she had continuing complaints of left knee pain. 
On October 28, 1976, Gerbich was admitted for diagnostic arthroscopy on her left 
knee. On June 12, 1979, her doctor noted that she was a candidate for a total knee 
replacement and that the complications and eventualities had been explained to her. 
On November 23, 1988, her doctor noted that the knee was becoming a significant 
functional limitation for her. On December 5, 1988, Ms. Gerbich asked about total 
joint replacement. No one of Ms. Gerbich's ability's could possible forget about a 
condition that led her to inquire about replacing the entire knee joint. 
17 
There was evidence that Ms. Gerbich was able to work. On June 1, 1993, 
after the knee surgery which Gerbich claims left her totally disabled, she applied for a 
business license to operate a medical clinic in the City of West Jordan. At the 
hearing, Gerbich denied that she was going to run the business. However, when 
West Jordan refused to grant the license, she sued the City in State District Court for 
its refusal to grant the license and signed a verified Complaint in that matter. One of 
the allegations of the Complaint is that the Appellant applied for a business license in 
order to operate the business of Family Medical Center. Apparently the truth for Ms. 
Gerbich is a plastic commodity which changes to suit her immediate needs depending 
upon the forum in which she appears. 
Ms. Gerbich is no dummy. She has a degree in business management, an 
associates in nuclear medicine and almost enough credits for a bachelor's in radiologic 
sciences. Her memory, when she chooses to tell the truth, is remarkable. She 
remembered baking a chocolate cake after knee surgery in 1960 or 1961. 
The Appellant is simply looking to augment her retirement income. She filed 
for Social Security Disability Benefits on June 27, 1991. That is almost nine months 
before the surgery which, she says, left her totally disabled. Indeed, the Social 
Security Administration notified Ms. Gerbich that she was entitled to disability 
benefits in January, 1992, while she was still working at Holy Cross Jordan Valley 
Hospital. 
The ALJ and the Industrial Commission decided that Ms. Gerbich failed to 
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prove that she had any of the accidents. She was the only witness to testify on her 
behalf. The ALJ found, based on the fact that Ms. Gerbich had misrepresented 
virtually everything about which her veracity could be independently verified, that she 
was not worthy of belief on anything. That finding is supported by substantial 
evidence in the record. Indeed, based on the record as a whole, any finding that the 
Appellant was telling the truth would in itself be suspect. 
The Commission is not bound to accept Ms. Gerbich's patently false 
testimony. Lorange vs. Industrial Commission, 107 Utah, 153 P. 2d 174 (1944). 
This Court should affirm the Industrial Commission's dismissal of Ms. 
Gerbich's Applications for Hearing. 
POINT HI 
THE ALJ DID NOT COMMIT ERROR BY ADMITTING MS. GER-
BICH'S AFFIDAVIT AFTER THE TRIAL. 
The hearing in this case occurred on September 17, 1993. On September 30, 
1994, Ms. Gerbich executed an affidavit which was filed in the United States District 
Court for the District of Utah in a matter styled De Ette Gerbich vs. Eugene Volz and 
Holy Cross Jordan Valley Hospital, Case No. 93-C-561B.. The affidavit supported 
her memorandum in opposition to the Defendants' motion for summary judgment. In 
it, Gerbich stated that she could work. She said, 
"If the my old position were offered to me by Holy Cross Jordan 
Valley Hospital, I would be able to fulfill that position except I would 
not be able to lift patients onto the gurney or the machines. I would 
have to have help in that area. This is not abnormal, since during the 
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days there is always a nurse or orderly to help. The only time this 
might be a problem is when I might be on Call. Special arrangements 
would need to be made to help me lift the patients at night." 
A copy of the affidavit and the letter asking that it be included in the record of 
this matter was mailed to Ms. Gerbich's lawyer on November 11, 1994. (R. 233-4) 
He made no objection to its inclusion in the Commission's file. The ALJ's Findings 
of Fact, Conclusions of Law and Order were issued almost four months later. 
A party may not complain of introduction of evidence admitted after a hearing 
where he had notice of the contents and, thus, could not have been taken by surprise. 
Tintic Standard Mining Co. vs. Industrial Commission, 100 Utah 96, 110 P. 2d 367 
(1941). Although Ms. Gerbich was no doubt chagrined by the introduction of her 
own affidavit, she cannot claim that it amounts to impermissible surprise. 
Even if this Court determines that Gerbich's affidavit was improperly consid-
ered by the ALJ, a mountain of other evidence compels the conclusion that Gerbich is 
not worthy of belief. The introduction of the Appellant's affidavit was, at most, 
harmless error. Workers Compensation Fund of Utah vs. Industrial Commission, 761 
P. 2d 572 (Utah App. 1988) 
CONCLUSION 
The Appellant failed to prove by a preponderance of the evidence that she 
suffered the industrial accidents of which she alleges occurred at the Holy Cross 
Jordan Valley Hospital. She relied solely on her own testimony. That testimony was 
not worthy of belief. She was caught, over and over, on key issues, attempting to 
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mislead the ALJ. 
The consideration of the Ms. Gerbich's affidavit was not error. It was her 
own sworn statement. She cannot claim surprise. 
This Court should affirm the Order of the Industrial Commission denying Ms. 
Gerbich's motion for review. 
RESPECTFULLY SUBMITTED this | -> day of May, 19%. 
BLACKBURN & STOLL, L.C. 
c 
Thomas C. Sturdy 
Attorney for Holy Cross Jordan Valley 
Hospital and Continental Risk Management 
Defendant/Respondent 
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CERTIFICATE OF SERVICE 
I certify that I mailed two true and correct copies of the Brief of the Uninsured 
Employers' Fund, on the 1 ^ day of May, 1996, to each of the following: 
Wesley F. Sine 
Beneficial Life Tower, 12th Floor 
36 South State Street 
Salt Lake City, UT 84111 
Alan Hennebold 
General Counsel 
The Industrial Commission of Utah 
P.O. Box 146600 
160 East 300 South, Third Floor 
Salt Lake City, UT 84114-6600 
Erie V. Boorman, Esq. 
Employers' Reinsurance Fund 
160 East Third South, Third Floor 
POBox 146611 
Salt Lake City, UT 84114-6611 
L 
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ADDENDUM 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
ORDER DATED 3/8/95 
RECEIVED 
INDUSTRIAL COMMISSION OF UTAH 
MAR 91595 Case No. 92-1172, 92-1173, 92-1174 
92-1175 & 92-1176 
H K O 
DE ETTE B. GERBICH, * * 
Applicant, * 
* FINDINGS OF FACT 
VS. * 
* 
HOLY CROSS JORDAN VALLEY * CONCLUSION OF LAW 
HOSPITAL and/or CONTINENTAL * 
and/or EMPLOYERS7 REINSURANCE * 
FUND OF UTAH, * AND ORDER 
* 
Defendants. * 
* 
* * * * * * * * * * * * * * * * 
HEARING: Hearing Room 332, Industrial Commission of Utah, 
160 East 300 South, Salt Lake City, Utah on 
September 17, 1993, at 8:30 o'clock a.m,. Said 
hearing pursuant to Order and Notice of the 
Commission. 
BEFORE: The Honorable Donald L. George, Administrative Law 
Judge. 
APPEARANCES: The applicant, DeEtte B. Gerbich, was present and 
represented by Virginius Dabney, Attorney at Law. 
The defendant employer, Holy Cross Jordan Valley 
Hospital and its insurer, Continental Insurance, 
were represented by Henry K. Chai, Attorney at Law. 
The Employers' Reinsurance Fund was represented by 
its Administrator, Erie V. Boorman, Attorney at 
Law. 
Five Applications for Hearing requesting temporary total, 
permanent partial and permanent total disability compensation, 
travel expenses, interest were filed with the Industrial Commission 
of Utah on September 17, 1992. Two of the Applications for dates 
of injury, January 10, 1990 and January 19, 1990, requested the 
additional relief of recommended left knee surgery. The applicant 
DeEtte B. Gerbich, alleges that she sustained industrial accidents 
arising out of and in the course of her employment with her 
employer, Holy Cross Jordan Valley Hospital on five separate 
occasions. 
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Case # Date of Injury Body Part Affected & Description; 
92-1172 4/10/89 back, "I was lifting a patient onto 
a CT table and hurt my back" 
92-1176 1/10/90 left knee, right ankle, and right 
shoulder "I slipped on water that 
was on the floor by the emergency 
room and injured my left knee, right 
ankle and right shoulder" 
92-1173 10/19/90 left knee, right shoulder and back, 
"it was raining and I was going up 
steps on an 18 wheeler truck to get 
the CT scanner and I slipped on the 
steps injuring my left knee, right 
shoulder and back" 
92-1175 4/17/91 right knee, "A film bin wasn't 
anchored to the floor and it tipped 
over and hit my right knee." 
92-1174 8/25/91 right arm and right shoulder, "I was 
trying to get a patient off of a CT 
table - he weighed 289 pounds, and 
he jerked my right arm and injured 
my right shoulder" 
Each of the Applications had a list of twelve health care 
providers and alleged temporary total disability from the date of 
each accident to "continuing". In response to the part of the 
Application requesting information concerning compensation paid, 
specifically weekly, monthly and the last amounts paid and when, 
the applicant only responded, "various". A copy of each of the 
Applications was sent to the defendant employer, and an Answer was 
timely filed. That Answer conditionally admitted all five of the 
injuries "based on applicant's representations" and that they paid 
some benefits on the April 10, 1989, January 10, 1990, and April 
17, 1991 injuries. 
The applicant responded to the defendant's interrogatories of 
November 10, 1992, on January 28, 1993. By letter of February 5, 
1993, defense counsel noted that those interrogatory answers 
identified twelve more health care providers and some other pre-
existing surgeries, all of which additional records, the defendants 
were trying to obtain. When that was completed, those records and 
the applicant would be examined and evaluated. 
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In addition, the complete Social Security Disability file had 
to be obtained and this could not be accomplished before the April 
1, 1993 hearing. It was also noted that despite the 
interrogatories five specific requests for permanent partial 
impairment ratings, and the applicant's response, "see medical 
records", there were no impairment ratings in the medical records. 
By letter of March 2, 1993, defense counsel again stated his 
belief that this matter was not ready for hearing on April 1, 1993, 
as the applicant had still not provided any permanent partial 
disability rating for any of her injury dates, without which the 
applicant could not establish a prima facie case for permanent 
total disability. Further, Social Security had informed the 
defenda-nts that they (SSA) had lost Ms. Gerbich's file and they 
refused to find it. It was suggested that perhaps the applicant 
could assist in persuading the SSA to locate it. 
Further, all of the medical records had not been assembled 
preparatory to the defendant's medical examination and deposition 
of the applicant. The ALJ conferenced the parties and by 
stipulation, it was agreed that the hearing date of April 1, 1993, 
would be utilized as a pre-hearing conference date. Even that date 
was later abandoned when it was discovered that the Employers' 
Reinsurance Fund Administrator would not be available, and the 
apparently extensive Social Security records had just been received 
and additional time was needed to evaluate those. Various 
communications were had between the parties thereafter and copied 
to the ALJ giving some indication as to the progress of the case, 
and that negotiations were being attempted to resolve the matter. 
When ample time had passed and those did not appear to be fruitful, 
the matter was ultimately re-set for hearing on September 17, 1993. 
By copy of a letter dated August 9, 1993, with nine identical 
responses therein, the applicant stated that this was a claim for 
permanent total disability only and any confusion or 
misunderstanding occasioned by prior filings and/or communications 
should be disregarded. That was confirmed in the applicant's 
opening statements on the date of hearing, and again at the 
conclusion of the hearing when all claims other than PTD and 
interest were withdrawn, and accordingly dismissed with prejudice. 
Ten Exhibits were marked and received without objection: 
D-l: a 523 page compilation of the applicant's medical 
records 
D-2: a Social Security Disability Determination and 
Transmittal showing a filing date of June 27, 1991 [of 
interest, that was filed two months before the August 25, 1991 
accident occurred,] 
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All documents D-3 through D-9 were signed by Ms. Gerbich. 
D-3: the applicant's two page employment Application to Holy 
Cross, dated May 25, 1988 
D-4: 3 pages of business information, being an Application 
for a Business License to the City of West Jordan dated 
6/1/93, for the Family Medical Center; and a state DBA Request 
of the same date; and a Bill of Sale of that business from Dr. 
Robert C. Davis to the applicant, also dated June 1, 1993. 
D-5; a two page Addendum to Bill of Sale dated June 3, 1993. 
D-6: a Verified Complaint against the City of West-Jordan 
dated June 4, 1993, because the City voted to revoke the 
business license of the Family Medical Center on May 26, 1993 
as a result of the fraud convictions obtained against Dr. 
Robert C. Davis 
D-7: an Amended Third District Court Complaint of April 21, 
1993, asking 1.7 million dollars against three named 
defendants, and three John Does involved in the 
design/manufacturing and/or leasing of the trailer (18 wheeler 
truck) on which the applicant purportedly slipped and injured 
herself in the October 19, 1990 industrial incident. 
D-8: a copy of the Applicant's Charge of Discrimination filed 
with UADD on April 20, 1992 against respondent Jordan Valley 
Hospital for age and sex discrimination. 
D-9: a copy of the applicant's Complaint in the Federal 
District Court of Utah against the applicant's supervisor and 
Holy Cross Jordan Valley Hospital asking for a $1 million 
judgment as a result of age and sex discrimination 
D-10: 20 pages of the applicant's pharmacy records. 
Ms. Gerbich was the sole witness in this case in support of 
her Applications. Vickie Wells was the sole defense witness. 
Injury number one: 
Case # Date of Injury Body Part Affected & Description; 
92-1172 4/10/89 back, "I was lifting a patient CT 
table and hurt my back" 
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On direct testimony the applicant testified that she was 
moving a 200-250 pound comatose patient from a gurney to a CT 
table. She stated that she was doing this alone, and heard her 
back "pop". She completed the move and did the exam. She stated 
that she was talking to supervisor Patty Buckley the next day, told 
Buckley her back hurt and that she (the applicant) had been unable 
to sleep all night. She was sent to the emergency room where x-
rays were taken. They gave her the anti-inflammatory Feldene, some 
pain pills, and suggested therapy, but she only went a couple of 
times. The applicant then recited that the Feldene which she had 
been given caused her to have gastrointestinal bleeding in February 
1990, which resulted in her being put into the intensive care unit. 
There they gave her Tagamet and the anti-inflammatory Cytotec. 
Allegedly she was allergic to the Cytotec and that caused pulmonary 
interstitial fibrosis, so she was given Prednisone. The Prednisone 
supposedly caused congestive heart failure and high blood pressure. 
She was in the hospital for four days, and returned to work the 
next week. The applicant claims that Dr. Johnson and Zeluff 
recommended low back surgery. The applicant claims that she was 
tired after that, but had no substantial problems after the next 
industrial accident. 
Injury number two: 
Case # Date of Injury Body Part Affected & Description: 
92-1176 1/10/90 left knee, right ankle, and right 
shoulder "I slipped on water that 
was on the floor by the emergency 
room and injured my left knee, right 
ankle and right shoulder" 
The applicant was getting a tongue depressor from the 
emergency room and slipped on her way back to the x-ray department. 
She stated that she grabbed the counter in front of the nurses to 
keep from falling to the floor, and that jerked her right shoulder, 
twisted her right ankle and left knee. Reportedly there was water 
on the floor and the applicant talked to two people there, Janice 
Plumber and Karen Huish. The applicant continued on her way with 
the tongue depressor and on to work. She said her knee started 
swelling so Patty Buckley, the same supervisor as on the first 
industrial accident, sent her to the emergency room where they x-
rayed her knee, ankle and back. That emergency room visit was her 
only treatment for the right ankle and she had no problems with it 
after that. At first the applicant stated that she had no problems 
with her left knee, right shoulder or back from this industrial 
accident until the next in October 1990. On further examination 
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from her attorney, the applicant recalled that if she worked real 
hard, her back would hurt, and she just "put up with it"; likewise 
with her left knee and right shoulder • 
The applicant was seen by Drs. Johnson, Zeluff and Thomas for 
her left knee, and Dr. Thomas and Dr. Zeluff for her right 
shoulder. The applicant claims that she talked to Dr. Merendino 
about the left knee, but he said she had to get the right knee 
better before he talked to her to about the left knee. The 
applicant says that the doctors told her she needed to have to have 
surgery on her left knee, and Dr. Zeluff feels she needs a total 
work-up on her right shoulder because her arm goes numb. The 
applicant described the problems with her left knee as being hard 
to walk on, stiff, difficulty going up and down stairs, pain all 
the time, and having to stabilize after sitting for long periods. 
As to her right shoulder, the applicant describes it hurting up to 
her neck, being unable to lift, and numbness in her fourth and 
little fingers. The applicant lost no time as a result of that 
accident. [Although the applicant named two witnesses to this 
incident, neither of these were produced at the hearing, nor were 
any affidavits presented.] 
Injury number three: 
Case # Date of Injury Body Part Affected & Description: 
92-1173 10/19/90 left knee, right shoulder and back, 
"it was raining and I was going up 
steps on an 18 wheeler truck to get 
the CT scanner and I slipped on the 
steps injuring my left knee, right 
shoulder and back" 
The applicant testified that it was raining, windy and cold as 
she was coming out of the hospital and climbing into a trailer 
where she was about to use a mobile scanner. She stated that she 
went up some steps, had to open a door outward and stepped back as 
she did so, and either the wind blew the door out of her hand or 
she slipped on the steps and went down. At first she remembered 
only hurting her left knee and back, but when her counsel 
questioned her as to her right shoulder, she thought she probably 
hurt it when she was trying to grab for the door. She did not 
report it on the accident form. After this accident, she claimed 
that her back hurt all the time, and her right hip and leg started 
going numb. She couldn't state that it was a different sensation 
than before the industrial accident, only that it was worse. [Dr. 
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Johnson's report doesn't say anything about any body part injured 
except the left knee. She was treated only by Dr. Thomas and Dr. 
Johnson for this industrial injury.] Between, this industrial 
accident and the next one, she stated that her left knee would 
bother her but she kept on going. 
Injury number four: 
Case # Date of Injury Body Part Affected & Description: 
92-1175 4/17/91 right knee, "A film bin wasn't 
anchored to the floor and it tipped 
over and hit my right" knee." 
The applicant was working alone in a darkroom changing films. 
There was a square metal bin there which was full of film, and she 
estimated the total weight at 200 - 300 pounds. There was a box of 
film on the top of it that weighed somewhere between 35 - 50 
pounds. The applicant testified that she " . . . turned around to 
put it [film] in the cassette when the film bin fell over". [There 
was no elaboration as to what caused the film bin to fall over.] 
She stated that the bin hit her right knee, and the film box on top 
of it hit her upper right leg. In response to her attorney's 
questions, "This is the first time you hurt your right knee?M she 
answered "RIGHT". The applicant reported to the ER the next day 
where they gave her a leg brace and some pain pills and told her to 
stay off of it. She did not lose any time as a result of that 
incident. She did have surgery by Dr. Merendino on that right knee 
on March 13, 1992. Immediately prior to that on March 6, 1992, the 
applicant stated that she was at work when her knee gave out and 
she fell into a rolodex, and hit her right shoulder, hurting it. 
This purported incident is not the subject of any present 
application but for a chronological perspective, will be referred 
to as 4A. [There is no mention in the ER report of any fall into 
a rolodex or injury to her right shoulder. It does however, show 
that the applicant was scheduled to have an arthroscopy done by Dr. 
Merendino in about a week. Dr. Merendino's first contact with the 
applicant is 2/11/92, long after the 4/17/91 incident, and it is 
noted on p. 443 that she fell again several weeks ago on the ice 
and re-injured her knee. Dr. Merendino scheduled her for the 
surgery, but there is no indication that he was made aware of any 
intervening incident on 3/6/92.] 
The applicant claimed that the right knee arthroscopy found a 
torn meniscus and that the knee had been badly damaged. Although 
there was no mention of- it in Dr. Merendino's records, the 
applicant implied that he told her that she would probably need a 
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total knee prosthesis. When asked twice by her attorney about re-
injury, she stated that Dr. Merendino told her to be careful or she 
was going to end up in a wheel chair. There is no mention of that 
in Dr. Merendino's records, nor is there any notation that he sent 
her out to another specialist uptown for her right knee. [The 
applicant claimed this unnamed specialist wouldn't see her because 
of the litigation.] The applicant described her problems between 
this industrial accident and the last of these five in August, 1991 
as having her right knee hurting a lot, locking or giving way. 
At this point in her testimony, the applicant related another 
industrial injury, about October 27 or 29, 1991, when she jfell in 
the parking lot, broke her ribs and was off for six weeks. This 
incident is not the subject of any present application, but, since 
it occurred after the next injury (#5) will be referred to as 5A. 
Injury number five: 
Case # Date of Injury Body Part Affected & Description: 
92-1174 8/25/91 right arm and right shoulder, "I was 
trying to get a patient off of a CT 
table - he weighed 289 pounds, and 
he jerked my right arm and injured 
my right shoulder" 
The applicant remembers that this patient weighed exactly 289 
pounds, and needed a CT scan as requested by Dr. Paul Pilgrim for 
the man's headache. She did the scan, was trying to help him up 
off the table, and gave him her right arm to assist him in sitting 
up. Half-way up he said he couldn't do it, fell back on the table 
and jerked her arm. She stated that it felt like he jerked it out 
of her body. She got him out, did another CT scan, and went back 
to the emergency room where reportedly they diagnosed a torn 
trapezius muscle, gave her a sling and sent her home. They also 
prescribed some pain pills, and she went to therapy once or twice. 
She was treated for that by Dr. Johnson and Dr. Zeluff. She claims 
that Dr. Zeluff felt that because of her numbness she should have 
a thorough work-up and see what was wrong, but when she tried to 
schedule it, she again stated that an unnamed doctor would not do 
it because of the litigation. This doctor is different from the 
first one that she said would not treat her for her knee, and she 
now remembered that the first doctor was Dr. Beck. She did not 
lose any work as a result of this industrial accident. Despite all 
the specifics as to the date, the doctor, the procedure, and the 
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patient, she did not produce that patient, nor an affidavit. 
Further, there is no indication from Dr. Zeluff s records of any 
referral to another doctor as the applicant claims. 
Returning to the October 1991 slip in the parking lot where 
she broke her ribs, the applicant stated that she lost six weeks 
work. Again this was an unwitnessed incident. She testified that 
she had been called in to do a- CT scan, it snowed while she was 
doing it, and she was leaving at 10 or 11 p.m.. As she started to 
put her right leg up in the truck, her left leg slipped and she 
fell down the side of her truck. She returned to work on January 
13, 1991 and continued through March 6, 1992, describing her right 
knee as continually getting worse, and locking or giving out. That 
put extra stress on her left knee, making it stiff, and causing it 
to hurt all the time and her to limp more. Her back would also 
hurt if she worked hard. The applicant testified that her right 
knee had given out on her four different times, on one occasion 
causing her to fall and break her tailbone and apparently on 
another she was thought to have cracked her knee cap. The 
applicant did not provide any medical reference support or dates 
for those four allegations. Again, these incidents which could 
have logically flowed from the alleged industrial accidents are not 
the subject of any present application. For chronological 
perspective, they will be collectively referred to as 5 B,C,D & E. 
She stated that her right knee is the only one that has 
undergone surgery. As to her left knee, the applicant stated that 
it had been recommended that she have surgery on it as it hurts to 
walk on it, is getting stiff, and she is losing flexibility in it. 
As to her right arm, she claimed that she couldn't raise her 
right arm over her head because it would go numb, particularly her 
little and fourth fingers. 
As to her lower back, she also claims surgery is recommended. 
She also states that if she stands for long periods of time, it 
starts to hurt and her right hip and leg go numb. 
The applicant's date of birth is June 3, 1932. She stated 
that she had a degree in business management, an associate degree 
in nuclear medicine and nearly enough credit for a bachelor's in 
radiology sciences. The medical records note the applicant is in 
the superior range of intelligence. 
The applicant stated that she applied for Social Security 
Disability in June or July 1991, some nine or ten months before her 
surgery. She stated that she was advised that she was entitled to 
that benefit about the end of January 1992. The primary diagnosis 
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was degenerative back/knees, and secondary was obesity. The 
medical records indicate the applicants weight at 290 pounds. 
As to her employment history, the applicant stated that she 
had managed a restaurant for perhaps 15 years or a little more. 
She also indicated that she had worked in hospital' nursing for 
about 15 years. She also indicated that she had worked in doctors 
and dentist's offices. 
Cross examination: 
It was noted from the medical record that the anti-
inflammatory, Feldene, which the applicant claims she was given at 
the emergency room after the first injury of April 10, 1989, shows 
that she received it previously in 1987 (MR pg. 71) and 1988 (MR 
pg. 106). 
The applicant stated that prior to April 10, 1989, she had no 
low back symptoms, right hip pain, or other radiating pains from 
her low back. 
The applicant admitted to having a prior left knee, non-
industrial, motor vehicle accident, and a right shoulder industrial 
accident. 
The applicant could not point to anything in the medical 
records where doctors recommend that she have low back surgery, as 
she had testified. 
The applicant claimed that after the first accident, there 
were periods of more than a month that she went without low back 
treatment, but she could not remember if she went multiple times 
over a years period. 
The applicant verified her deposition statement that as to low 
back treatment prior to April 10, 1989, that she had not had any 
treatments for at least a year. 
The applicant testified that her right ankle problem from the 
January 10, 1990 accident was temporary, and she had no further 
problems from it. 
As to the right shoulder problems from the January 10, 1990 
accident, the applicant acknowledged that she had forgotten in the 
deposition to tell defense counsel that she had prior surgery on 
that shoulder in 1970 or 1971 for a torn rotator cuff. She stated 
that surgery was successful and she had treatment thereafter only 
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for a few months. She stated that she had no further problems with 
that right shoulder until she hurt it again on January 10, 1990. 
As to the left knee problem from the January 10, 1990 
accident, the applicant acknowledged that she had a prior problem 
there from an automobile accident in 1960-61, resulting in surgery. 
She also acknowledged another automobile accident in the period 
around 1970 - 1972 where her left knee was again injured. She had 
a second left knee surgery as a result of that accident. The 
applicant stated that she had a third surgery that replaced her 
knee cap in that same time frame between 1970 and 1973. She stated 
that thereafter, she had no other problems with her left knee until 
the industrial accident of January 10, 1990. 
The applicant testified that prior to April 17, 1991, she had 
no injuries to her right knee, nor any treatment for her right 
knee. 
When asked specifically as to any right knee treatment prior 
to April 17, 1991, the applicant claimed she couldn't remember any. 
That was not consistent with the medical records (pg. 187) 
referring to a 1963 incident. 
The applicant acknowledged having been in the two prior 
automobile accidents and three industrial accidents before coming 
to work Holy Cross. The applicant's first industrial accident was 
with Harmons where she purportedly sustained a rotator cuff tear to 
her left shoulder. 
The second industrial accident was to her left knee in 1970 
while working for Kwik Chick in 1970. 
Her third industrial accident would have been for Kwik Chick 
for an injury to her right shoulder between 1970 and 1973. The 
applicant at first denied that her right knee had been injured in 
the 1963 automobile accident, stating instead that it was only her 
left knee. When referred to page 187 of the medical record, with 
references to both knees being injured, she didn't remember. 
When referred to page 135 of the Medical Record, a St. John's 
Hospital report by Dr. Ballard on January 25, 1975, wherein he 
performed films on both right and left knees [contra the 
applicant's earlier memory lapse] she now recalled that she was 
going to have an arthroscopy or arthrogram on her left knee, so the 
right knee was done for comparative purposes. She denied having 
any knowledge that Dr. Ballard reported arthritic changes in both 
knees. 
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The applicant denied having trouble with both of her knees in 
1975, claiming instead that she .had trouble only with her left 
knee. The applicant was referred to page 491 of the Medical 
Records, which states, "having a lot of trouble of with her knees, 
and she has severe arthritis." 
The applicant could not recall a doctor's report on page 492 
of the medical record, dated December 5, 1975, where the doctor's 
impression was "internal derangement of the right knee". Further, 
she could not recall having been scheduled for an arthrogram or 
having had one in 1975 or 1976. Likewise, she did not remember 
having a right knee x-ray and arthrogram performed on December 11, 
1975. The doctor's report states, "evidence of early degenerative 
change involving the medial joint space and medial meniscus, no 
evidence of medial meniscus tear". The applicant denied the note 
on page 492 which indicates that the applicant was "doing well in 
knee cages," insisting rather that she wore a brace on her left 
knee only, never on her right. It should be noted that the same 
report also indicates that the applicant would "eventually some day 
come to a total knee replacement". 
The applicant did recall having had a bone scan on January 7, 
1985 (MR p. 505) wherein it is noted, ". . .increased uptake 
associated with the shoulders and knees is most consistent with 
arthritis." 
The applicant did not recall a January 9, 1986 fall off the 
end of a friend's truck for which she went to the emergency room 
complaining of right knee pain, and popping when bending (MR pg. 
122) . The medical record indicates (pg. 123) the x-ray examination 
of that right knee noted, ". .' .prominent hypertrophic osteophytes 
off of the femoral condyles and the tibial spines in patella". 
The applicant did recall falling off a truck as an industrial 
accident on January 15, 1986, but could not remember that it 
involved her right knee. A note in the medical record on page 508 
recites, ". . .patient is a female I've seen in the past for 
multiple previous problems, now complaining of knee injury. 
Patient was on the job for a mobile nuclear medicine group when she 
slipped on the ice and fell last week in Big Spring. She does not 
remember specific mechanism of injury, but is complaining of pain 
to the right knee, to the right ankle and to the right elbow. . . 
. the right knee is tender over the suprapatellic pouch, over the 
media[1] femoral condyle and to a lesser extent over the lateral 
femoral condyle. . . . There is a marked amount of degenerative 
changes with notched osteophytes, medial and lateral femoral 
condylar osteophytes, proximal and distal osteophytes on the 
patella". 
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On February 7, 1986, Dr.. Woods noted (MR p. 517), ". . . 
slipped on ice while maneuvering nuclear medicine, fell sustaining 
blow to her right elbow and dislocation of her right patella, 
patella relocated." The applicant denied any knowledge of having 
dislocated her right patella, claiming that surgery would have been 
necessary to relocate it. 
Page 510 of the Medical Record states that on August 8, 1986, 
"follow-up of right knee. She still has fairly strong evidence of 
degenerative arthritis in her knees, bilaterally, the right does 
not appear at this time to be a great deal worse than the left 
although subjectively she says it is." The applicant-denied any 
recollection of that. The applicant then admitted that this was 
actually a fourth industrial claim, contra her earlier claim of 
only three. 
Further, on page 510 of the Medical Record, an October 17, 
1986, entry states, " . . . her major complaints at this time are 
with her right knee". 
Page 511 of the Medical Records, dated January 9, 1987, 
"follow-up of right knee problems. Patient's knee is no better. 
She contacted me by phone in the last couple of weeks, stating that 
her right knee was considerably worse and would like to have it 
arthroscoped. She gives a history now of twisting on the knee and 
having had the onset of some medial knee pain in excess of what she 
previously had". The applicant did not remember any of this 
consultation or discussion. 
The applicant was admitted to Angelo Community Hospital on 
February 6, 1987 with a primary diagnosis of "internal derangement, 
right knee secondary to degenerative arthritis". Now the applicant 
remembered that Dr. Wilkinson, had performed either an arthroscopy 
or an arthrogram on her right knee. The medical record (p. 511) 
details in an April 3, 1987 entry, a considerable discussion by the 
doctor as a follow-up to arthroscopy, that the applicant had 
degenerative arthritis, and the applicant7s significant obesity 
would create long term problems for her. She did not remember any 
of that conversation either. 
The applicant acknowledged that she was previously given 
Feldene by a physician in Arkansas also. 
The medical record (p. 125) indicates that on August 9, 1987, 
the applicant had an emergency room visit wherein the applicant 
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complained of pain in both of her knees since 1987. The applicant 
did not remember that, nor any entry of August 27, 1987 (MR p. 10) , 
stating, lf. . . chief complaint: right knee pain, feels like has a 
lump on side, chronic knee pain. Complains of locking. Diagnosis: 
degenerative joint disease." 
The applicant was unable to remember another emergency room 
admission at Angelo Community Hospital on December 11, 1987 wherein 
the medical record states, ". . .chief complaint bilateral knee 
pain started yesterday. Medications were prescribed, assessment or 
diagnosis, severe bilateral D.J.D. [degenerative joint disease]. 
The applicant acknowledged that she had no right knee 
treatment after her April 17, 1991 alleged industrial accident 
until February 11, 1992. 
Since the applicant denied any back problems other than a 
muscle spasm or tightness once or twice, the medical records were 
consulted again. The medical record (p. 118) September 4, 1985 
shows an emergency room record where the applicant " . . complains 
of mid to lower back pain radiating to left leg. Treated for back 
strain on 8/20/85. Out of prescriptions for Vicodin and Robaxin." 
The applicant did not remember that, but offered the explanation 
that after a hard day at work or in the garden, she might have back 
pain or strain and get treatment for it. This denial was in 
accordance with what she had recited in her deposition. Although 
the applicant acknowledged having gone to a doctor a time or two 
for her back prior to April 10, 1985, she could not remember who 
the doctor was, only that it must have been more than a year. Page 
118 of the medical record indicates that she had "pain radiating to 
her left leg" [the applicant now deemed that to be minor]. On page 
119 of the medical record dated September 29, 1985, the applicant 
presented herself at the emergency room, "Seen here at 9:23 for 
lower back pain. . .. . Here for re-check, not any better, 
medications prescribed. Lower back pain with left sciatica." The 
applicant did not recall that. Page 120 of the medical records 
show that on October 13, 1985, "complains of lower back pain, 
sometimes can/t move legs, started this a.m. progressively worse." 
The applicant had no recollection of that incident either. 
Page 124 of the medical record states that on February 25, 
1986, ". . .complains of pain, lower back, radiating to left back. 
States has pinched nerve. Has had same problem off and on since 
August 1985. States suffered back injury while picking up heavy 
object." The applicant did not recall that emergency room 
admission either. 
Page 509 of the medical record indicates that on March 14, 
1986, "follow-up of elbow and knee injuries, patient also had a 
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back injury. Patient said the back was^bothering her significantly 
recently at a time when she could not 'see me and went to see Dr. 
Ryan who treated this and has been somewhat better". The applicant 
did not remember that, nor Dr. Ryan. 
On October 17, 1986 note states, " . . . patient is about the 
same as on her last visit, is complaining a fair amount of neck and 
shoulder pain on this visit, also continuing to complain of her 
back which apparently was injured at the time of her fall and has 
been noted on previous, visits". The applicant did not remember 
that fall either. 
The applicant acknowledged having been treated by Dr. Robert 
Davis, and having told her attorney Mr. Dabney of thatjtreatment. 
Despite that, the applicant admitted that she didn't put his name 
in as a treating physician in the answers to the Interrogatories. 
When asked if Dr. Davis had treated her substantially for her low 
back, she replied, "on occasion", when other doctors had turned her 
down. She also acknowledged haying received lots of medications 
from Dr. Davis. She also acknowledged that Dr. Davis was recently 
convicted of medical fraud. [The ALJ notes that there are 
approximately 115 treatments by Dr. Davis from June 1988 - April 
1989, including, two which were, respectively five and two days 
before the applicant's claimed industrial accident of April 10, 
1989.] 
The applicant also forgot that Dr. Davis had referred her to 
Dr. Margetts for a low back evaluation, including a CT Scan. The 
applicant also went to Dr. Davis for treatment on the day of the 
industrial accident, but his notes do not reflect any industrial 
accident of that day, nor is an industrial accident noted in the 
many other treatments she received after that date. Nor is there 
any indication that any of this was billed as industrial. 
The applicant was apparently not forthright with other 
providers in disclosing to them that Dr. Davis was simultaneously 
giving her medications. [The ALJ notes that of the 400 plus 
prescriptions obtained by the applicant from the period 1991 - 1993 
from approximately ten pharmacies, about one-half of those 
prescriptions originated from Dr. Davis' office. The total cost of 
those medications was $2500. 
Despite the overwhelming proof to the contrary, the applicant 
reiterated her stand that she had been seen by a doctor only once 
or twice a year before the industrial accident. The applicant 
also stated that she had told Dr. Zeluff about her prior low back 
problems as well as leg problems, which is not supported by the 
medical records. The applicant stated that she did not tell Dr. 
Merendino about her right knee problems before the April 17, 1991, 
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accident because she didn't remember them and anyway he didn't ask 
her. 
Contra her earlier testimony of a single surgery on her right 
shoulder, the applicant now acknowledged that she had two surgeries 
on her right shoulder, one week apart. The medical records show 
that the applicant had a right shoulder rotator cuff repair on 
January 27, 1975, and the applicant maintained that she had a 
second surgery two or three weeks afterward. Page 142 of the 
medical records, however, show that the second surgery was actually 
done more than a year later on February 18, 1976. 
When asked how long it took her shoulder to get better after 
the second surgery, the applicant could not remember but page 495 
of the medical records, dated February 27, 1977 recites-r "^ . .her 
right shoulder is not any better, she has pain anteriorly, 
impression, bursitis, tendonitis, injected right shoulder with 
cortisone." The applicant then stated that after her second 
surgery she had no shoulder problems painful enough to remember. 
Contra that is page 497 of the medical records dated January 
4, 1978, ". . . main problem now is her right shoulder. She is 
having recurrent pain anteriorly, primarily limited abduction to 
only 90 degrees, has difficulty reaching for objects, maybe some 
swelling in the area, most of the tenderness is over the biceps 
tendon." The applicant did not recall that, nor would she agree 
that she continued to have right shoulder problems during those two 
years. 
Page 499 of the medical records dated either August or 
September 14, 1978, ". . . recently drove 4,000 miles from 
California has had pain in her shoulder anteriorly most, bursitis." 
Applicant did not recall that incident. 
Medical records dated November 14, 1978 (p. 166) " . . . chief 
complaint pain in right shoulder and left knee impression: chronic 
bursitis and tendonitis of the right shoulder". The applicant did 
not recall that either. 
Page 510 of the medical records, dated November 17, 1986, ". 
. . her major complaints at this time are her right knee, her right 
shoulder, her neck and her right arm." The applicant still denied 
having problems with her right shoulder. 
Regarding her left knee, the applicant acknowledged that she 
had three surgeries and one scope or arthrogram. She also stated 
that since 1970-73, she only had to see a doctor one or two times 
for her left knee. The applicant did ot recall a fall where she 
aggravated her left knee in 1974 (MR p. 490), nor a hospitalization 
for her left knee in 1975 (MR p. 135), nor a fall at home on 
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approximately March 25, 1975, injuring her left knee again (MR p. 
491) • 
Further, the applicant did not recall telling the doctor on 
May 2, 1975, that her left knee was bothering her a lot (MR p. 
491) . Nor did she recall being hospitalized in May 1975, and being 
diagnosed as having severe degenerative arthritic conditions of the 
left knee (MR p. 137). Nor did she recall telling the doctors in 
June 1975 (MR p. 491) that she was still having trouble with her 
left knee. Again on page 491, she did not recall telling the 
doctors on July 11, 1975 that she was having trouble with both 
knees, nor did she recall in August 1975 again telling the doctor 
that she was having trouble with her left knee (MR p. 491) . 
Likewise, page 492 in October 1975; and on April 27, 1976- (MR p. 
493) that she had complained so much about her left knee that she 
was given Motrin and it appeared that she had a lateral line 
patella. * In an entry on June 16, 1976 (MR p. 493), the doctor 
states, " . . . main problem is left knee, probably been the basic 
source of all of her difficulties." The applicant had no 
recollection of that date, nor did she recall a discussion with the 
doctor in 1976 about an artificial knee (MR p. 494). 
The applicant does not recall visits on July 20, 1978 (MR p. 
499) relating to left knee problem, nor of November 1978 (MR p. 
499) or being hospitalized in November 1978 at St. Johns Hospital 
for problems with her knees (MR p. 166) . She does not recall that 
in March 1979, she was told that she might need a knee replacement, 
nor the same medical opinion in June 1979 (MR p. 500) . In June 
1979 the applicant was told that if she would lose weight a total 
left knee replacement could be done (MR p. 501) . She did not 
recall telling the doctors in October, 1980 nor (MR p. 501) that 
her left knee was still swelling and bothering her. The medical 
record further recites (MR pgs. 501-502) that the applicant 
reported twisting her knee, it went out from under her and it was 
swollen. A lengthy litany of other specific complaints by the 
applicant continued through December 1988, all unremembered. 
Social Security,s primary diagnosis was degenerative arthritis 
in the applicant's knees and back and the applicant initially 
stated that anyone that gets old has degenerative arthritis, but 
she would not attribute her degenerative arthritis in her knees and 
back to getting old. The applicant began receiving Social Security 
Disability on October 29, 1991. 
When the applicant filled out her employment application for 
Holy Cross Hospital, she falsely stated that she had not received 
workers compensation benefits, and had no prior back problems. 
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Subsequent to all these alleged industrial accidents, on June 
1, 1993, the applicant applied for a West Jordan City business 
license as she was purchasing Dr. Davis' medical clinic. She 
testified that she was not going to put up any money, contrary to 
statements in the purchase agreements, of $30,000 down payment and 
$12,000 per month continuing installments. 
She also testified that she was not going to run the business, 
despite the fact that she alone had applied for the business 
license, and Utah DBA. When the City of West Jordan denied her 
business application, she signed a Verified Complaint in the Third 
District Court, but denied having read it, or that it was notarized 
at the time she did sign it. The applicant then refused to answer 
any further questions, and had to be directed by the ALJ-to-answer. 
The applicant also acknowledged having filed another lawsuit 
in the Third District Court stemming from the October 19, 1990 
accident against various third, parties. 
The applicant also acknowledged having filed a discrimination 
charge on the basis of sex and age against Holy Cross/Jordan 
Valley, and that was presently before the Federal District Court. 
Again, the applicant states that she did not see this document 
prior to its filing, and had no idea what was in it. 
There was a brief examination of the October 29, 1991 
industrial accident (5A) where the applicant claims that she had 
fallen in the parking lot at the hospital. The applicant denied 
that she had not fallen at her driveway at home, rather than at the 
hospital. 
The defendants witness was Vickie Wells, who was employed by 
Holy Cross at the time of the applicant's October 1991, industrial 
accident, and was a co-worker of the applicant. Ms. Wells recited 
that she had a conversation with Ms. Gerbich the day after that 
accident. The applicant told Ms. Wells that she [Gerbich] had 
fallen in her driveway at home as she was getting in her truck to 
go out. 
There was discussion at the close of the hearing and in 
subsequent negotiation periods concerning the possibility of 
sending the matter to a medical panel. That action requires a 
threshold determination that the injuries occurred on the job. 
In analyzing all of the foregoing, the applicant presently 
complains of permanent total disability as a result of problems 
with her right shoulder, arm, right knee, low back and left knee. 
Her right ankle is no longer an issue. It is noted that on each of 
these seven alleged industrial accidents (including numbers 4A and 
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5A) the applicant produced no corroborating witnesses. However, 
the applicant specifically recalled and named five individuals 
being - Patty Buckley, Janice Plumber, Karen Huish, Mickey Wheeler, 
Michael McGlothlin, and an unnamed but conscious patient who could 
have been identified because of the specific references to the 
physician referring him, his symptoms, and his 289 pound weight. 
The applicant never presented any of those people, nor affidavits 
from any of them. Accordingly, each of these are unwitnessed 
events and require closer scrutiny. The applicant's credibility is 
clearly at issue. 
The applicant has not been forthright in the presentation of 
her history to her physicians here in Utah, so any conclusions 
reached by her physicians as a result of the applicant'-s self-
provided history are suspect. Further, in comparing her testimoity 
with the medical records before the ALJ, it was obvious that she 
was not truthful. She constantly used the excuse of "forgetting". 
Even after being exposed by an overwhelming amount of evidence to 
the contrary, she adamantly persisted in misrepresentations. 
As the medical records are reviewed, it is apparent that the 
applicant suffered and was treated extensively and repeatedly for 
exactly the same symptoms over a period of almost twenty years that 
she now claims to be a result of these industrial accidents. 
Having reviewed the file, the medical records, and having had 
opportunity to observe the candor and demeanor of the witnesses, 
the Administrative Law Judge finds that: 
1. Each and every physical complaint that the applicant 
complains resulted from these industrial accidents, is the same as 
the applicant has complained of and been treated extensively for 
long prior to these purported accidents. 
2. The applicant has not been forthright in giving medical 
history to her providers in connection with these claims. 
3. The applicant has admittedly not been forthright and 
compliant during discovery in this case, specifically in not 
disclosing at least twelve medical care providers. The applicant 
also admitted that she knew and had advised her attorney of Dr. 
Davis' treatment of her, but that was not disclosed in her Answers 
to Interrogatories, nor in her Deposition. 
4. In her testimony, the applicant persisted in her attempts 
to conceal and minimize Dr. Davis' extensive treatment of her. 
Even after being confronted with 115 specific dates of treatment by 
Dr. Davis in a little over a year prior to the April 10, 1989 back 
injury, the applicant blatantly maintained that she had seen a 
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doctor only once or twice. She also "forgot" Dr. Margetts and his 
CT Scan after Dr. Davis referred her to Dr. Margetts. 
5. The applicant's recall in her testimony was highly 
selective, "forgetting" substantial amounts of very pertinent 
information, that if revealed would be extremely damaging to her 
claims. 
6. The applicant denied- entries in her medical records that 
were contradictory to her* claims. Likewise, she freely 
embellished, exaggerated or minimized evidence in attempts to 
bolster her claim, but these attempts were also inconsistent with 
the medical records. 
7. The applicant is not credible. 
CONCLUSIONS OF LAW: 
The applicant, DeEtte Gerbich, has failed to show by a 
preponderance of credible evidence that compensable industrial 
accidents occurred in the course and -scope of her employment with 
Holy Cross Jordan Valley Hospital on any of the dates of April 10, 
1989, January 10, 1990, October 19, 1990, April 17, 1991, or August 
25, 1991. 
Further, the defendants have submitted the applicant's 
Affidavit dated September 30, 1994, which was attached to the 
Plaintiff's Memorandum in Opposition to the defendant's Motion for 
Summary Judgment, in the Federal Court discrimination case. In an 
affidavit, the applicant affirms that she would be able to fill her 
position with assistance only in lifting patients onto the gurney 
or the machines. She indicates that such help would be normal 
during the days with nurses and orderlies available. The applicant 
further states that if her position had not been filled she would 
be working for the defendants today. 
That submission has gone unopposed by the applicant. Based on 
that inconsistent statement by the applicant under oath, the ALJ 
concludes that as a matter of law, the applicant is not permanently 
and totally disabled. This constitutes an additional sole and 
separate basis for dismissal of each these applications. 
ORDER: 
IT IS THEREFORE ORDERED that the claims of the applicant, 
DeEtte Gerbich, against the defendants, Holy Cross Jordan Valley 
Hospital, Continental Insurance and the Employers' Reinsurance Fund 
of Utah for injuries allegedly occurring on the dates of April 10, 
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1989, January 10, 1990, October 19, 1990, April 17, 1991, or August 
25, 1991, should be and are hereby denied and dismissed with 
prejudice. 
IT IS FURTHER ORDERED that any Motion for Review of the 
foregoing shall be filed in writing within thirty (30) days of the 
date hereof, specifying in detail the particular errors and 
objections, and, unless so filed, this Order shall be final and not 
subject to review or appeal. In the event a Motion for Review is 
timely filed, the parties shall have fifteen (15) days from the 
date of filing with the Commission, in which to file a written 
response with the Commission in accordance with Section 63-46b-
12(2), Utah Code Annotated. 
Dated this *M day of 1995. 
INDUSTRIAL COMMISSION OF UTAH 
/T. A /! /I 
Donald L. George 
Administrative Law Judge 
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ORDER DENYING MOTION FOR REVIEW DATED 
9/7/95 
THE INDUSTRIAL COMMISSION OF UTAH 
DE ETTE E, 3ERBICE, 
App 
vs. 
HOLY CROSS JORDAN VALLEY 
HOSPITAL, CONTINENTAL RISK 
MANAGEMENT and EMPLOYERS' 
REINSURANCE FUND, 
Defendants. 
DeEtte B. Gerbich asks The Industrial Commission of Utah to 
review the Administrative Lav; Judge's denial of her claim for 
permanent total disability compensation under the Utah Workers' 
Compensation Act. 
The Industrial Commission of Utah exercises jurisdiction over 
this motion for review pursuant to Utah Code Ann. §63-46b-12, Utah 
Code Ann. §35-1-32.53, and Utah Admin. Code R568-1-4.M. 
ISSUES UNDER REVIEW 
Did Ms. Gerbich have the industrial accidents alleged in her 
applications for workers1 compensation benefits. 
FINDINGS OF FACT 
The Industrial Commission adopts the findings of fact included 
in the ALJ's decLji:n in this matter. 
ORDER DENYING 
MOTION FOR REVIEW 
Ca£- No.s 9 2-1172 
through 32-1176 
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DISCUSSION 
The Utah Workers1 Compensation Act "(uthe Act" hereafter) 
provides disability and medical benefits to workers injured by 
accident arising out of and in the course of their employment. 
Utah Code Ann. §35-1-45. Ms. Gerbich claims to have suffered a 
series of accidents and injuries while working at Holy Cross Jordan 
Valley Hospital. 
In order for Ms. Gerbich to establish her right to disability 
compensation under the Act, she must first establish by a 
preponderance of the evidence that she suffered the alleged 
accidents. Allen v. Industrial Commission, 729 P.2d 15, 27 (Utah 
1986) . In his decision, the ALJ has carefully reviewed the 
evidence surrounding Ms. Gerbich's alleged accidents and concluded 
that a preponderance of the evidence did not support that such 
accidents had occurred. Among other factors, no independent 
witnesses verified the alleged accidents; Ms. Gerbich's testimony 
was unpersuasive; and her testimony was contradicted by medical 
records and other testimony. In particular, the extensive medical 
record shows that Ms. Gerbich's allegations and complaints are a 
continuation of a long history of non-industrial medical problems. 
Having reviewed the record, the Industrial Commission agrees 
with the ALJ's determination that Ms. Gerbich has failed to 
establish the existence of the alleged industrial accidents. 
Because Ms. Gerbich has failed to prove the existence of an 
industrial accident, which is the threshold element to any claim 
for workers' compensation benefits, Ms. Gerbich's claim must be 
denied. The Industrial Commission will not address the other 
elements which Ms. Gerbich would be required to prove in order to 
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prevail on her claim, such as legal causation, medical causation, 
and the extent of her disability. 
ORDER 
The Indu 
denies Ms. Ge 
•ial Commission affirms the order of the ALJ and 
en's motion for review, It: is so ordered. 
Dated this / L A d a y of September, 1995 
V 
Stephen M. Hadley 
TIJlc Chairman 
^U) it-{tfit^ 
Thomas ?. . Car 
Commi s s \ ~:ner 
^ S > ^ ^ <4 
C o l l e e n S. Co 
Commissi n n e r 
" iscn 
ly &*d£+io^ 
-TT^ ^ 
1 t o n 
N OTICE OF APPEAL RIGHTS 
Any party :. = y ..-s.-. cne Commission to reconsider this Order by 
filing a Request for Reconsideration with the Commission within 20 
days .: :• the a^i- this Order. Alternatively, any party may-
appeal this Order r.j the Utah Court of Appeals by filing a Petition 
For Review with chat Court within 3 0 days of the date of this 
Order. 
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